§4.1120
EVIDENTIARY HEARINGS

§4.1120 Presiding officers.

An administrative law judge in the
Office of Hearings and Appeals shall
preside over any hearing required by
the act to be conducted pursuant to 5
U.S.C. 554 (1970).

§4.1121 Powers of administrative law
judges.

(a) Under the regulations of this part,
an administrative law judge may—

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;

(3) Issue appropriate orders relating
to discovery;

(4) Rule on procedural
similar matters;

(5) Hold conferences for settlement or
simplification of the issues;

(6) Regulate the course of the hear-
ing;

(7) Rule on offers of proof and receive
relevant evidence;

(8) Take other actions authorized by
this part, by 5 U.S.C. 556 (1970), or by
the act; and

(9) Make or recommend decisions in
accordance with 5 U.S.C. 557 (1970).

(b) An administrative law judge may
order a prehearing conference—

(1) To simplify and clarify issues;

(2) To receive stipulations and admis-
sions;

(3) To explore the possibility of
agreement disposing of any or all of
the issues in dispute; and

(4) For such other purposes as may be
appropriate.

(c) Except as otherwise provided in
these regulations, the jurisdiction of
an administrative law judge shall ter-
minate upon—

(1) The filing of a notice of appeal
from an initial decision or other order
dispositive of the proceeding;

(2) The issuance of an order of the
Board granting a petition for review; or

(3) The expiration of the time period
within which a petition for review or
an appeal to the Board may be filed.

requests or

§4.1122 Conduct of administrative law
judges.

Administrative law judges shall ad-

here to the ““Code of Judicial Conduct.”’
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§4.1123

(a) An administrative law judge shall
give notice to the parties of the time,
place and nature of any hearing.

(b) Except for expedited review pro-
ceedings and temporary relief pro-
ceedings where time is of the essence,
notice given under this section shall be
in writing.

(¢) In an expedited proceeding when
there is only opportunity to give oral
notice, the administrative law judge
shall enter that fact contempora-
neously on the record by a signed and
dated memorandum describing the no-
tice given.

Notice of hearing.

§4.1124 Certification of interlocutory
ruling.

Upon motion or upon the initiative of
an administrative law judge, the judge
may certify to the Board a ruling
which does not finally dispose of the
case if the ruling presents a controlling
question of law and an immediate ap-
peal would materially advance ulti-
mate disposition by the judge.

§4.1125 Summary decision.

(a) At any time after a proceeding
has begun, a party may move for sum-
mary decision of the whole or part of a
case.

(b) The moving party under this sec-
tion shall verify any allegations of fact
with supporting affidavits, unless the
moving party is relying upon deposi-
tions, answers to interrogatories, ad-
missions, or documents produced upon
request to verify such allegations.

(c) An administrative law judge may
grant a motion under this section if
the record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows
that—

(1) There is no disputed issue as to
any material fact; and

(2) The moving party is entitled to
summary decision as a matter of law.

(d) If a motion for summary decision
is not granted for the entire case or for
all the relief requested and an evi-
dentiary hearing is necessary, the ad-
ministrative law judge shall, if prac-
ticable, and upon examination of all
relevant documents and evidence be-
fore him, ascertain what material facts
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are actually and in good faith con-
troverted. He shall thereupon, issue an
order specifying the facts that appear
without substantial controversy and
direct such further proceedings as
deemed appropriate.

§4.1126 Proposed findings of fact and
conclusions of law.

The administrative law judge shall
allow the parties to a proceeding an op-
portunity to submit proposed findings
of fact and conclusions of law together
with a supporting brief at a time des-
ignated by the administrative law
judge.

§4.1127 Initial orders and decisions.

An initial order or decision disposing
of a case shall incorporate—

(a) Findings of fact and conclusions
of law and the basis and reasons there-
fore on all the material issues of fact,
law, and discretion presented on the
record; and

(b) An order granting or denying re-
lief.

§4.1128 Effect of initial order or deci-
sion.

An initial order or decision shall be-
come final if that order or decision is
not timely appealed to the Board under
§4.1270 or §4.1271.

§4.1129 Certification of record.

Except in expedited review pro-
ceedings under §4.1180, within 5 days
after an initial decision has been ren-
dered, the administrative law judge
shall certify the official record of the
proceedings, including all exhibits, and
transmit the official record for filing in
the Hearings Division, Office of Hear-
ings and Appeals, Arlington, Va.

DISCOVERY

§4.1130 Discovery methods.

Parties may obtain discovery by one
or more of the following methods—

(a) Depositions upon oral examina-
tion or upon written interrogatories;

(b) Written interrogatories;

(c) Production of documents or
things or permission to enter upon land
or other property, for inspection and
other purposes; and

(d) Requests for admission.

§4.1132

§4.1131 Time for discovery.

Following the initiation of a pro-
ceeding, the parties may initiate dis-
covery at any time as long as it does
not interfere with the conduct of the
hearing.

§4.1132 Scope of discovery.

(a) Unless otherwise limited by order
of the administrative law judge in ac-
cordance with these rules, the parties
may obtain discovery regarding any
matter, not privileged, which is rel-
evant to the subject matter involved in
the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.

(b) It is not ground for objection that
information sought will not be admis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(c) A party may obtain discovery of
documents and tangible things other-
wise discoverable under paragraph (a)
of this section and prepared in antici-
pation of or for the hearing by or for
another party’s representative (includ-
ing his attorney, consultant, surety,
indemnitor, insurer, or agent) only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of his case
and that he is unable without undue
hardship to obtain the substantial
equivalent of the materials by other
means. In ordering discovery of such
materials when the required showing
has been made, the administrative law
judge shall protect against disclosure
of the mental impressions, conclusions,
opinions, or legal theories of an attor-
ney or other representative of a party
concerning the proceeding.

(d) Upon motion by a party or the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to protect a
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense, including one or more
of the following—

(1) The discovery not be had;
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